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Syllabus.

line of her land at the centernorth of the east of Elizabeth
and he insists thatstreet; Freeman’s indi-therefore, map

to butto that he intended dedicate half itcated her of south
that had hethat It would seem intended toof dedi-point.

south ofcate but half of the street that he wouldpoint have
a line the centre of therun dotted in sostreet,through far

lot 17,it taken out of but no suchas was not line appears
used theThe is thathis landargument embracedupon map.

did not to him. Ifin Elizabeth street belong you assume
of histhe corner was tothat north-east intended beplat 33

corner of the asblock,feet west of the placed by Rockwell’s
is his does notthat but sosubdivision, true; in-plat clearly

is inISTor reason herdicate. exami-any assigned why,
atof that she should have thenation plat, begun north-east

than at the north-west corner.corner rather
in failThe other this record to show that Mrs. Huntproofs

to make the dedication inintended thatever orquestion, she
can be asdid act which such aany regarded dedica-properly

tion.
of inThe the Court this case mustAppellate bejudgment

theand cause withremanded, toreversed, thatdirections
the of theto decree circuit courtcourt reverse and remand

cause the circuit court to enter a decreethe to thegranting
in therelief bill.sought

Judgment reversed.

William Wenner

v.

Thornton etDavid H. al.

Rehearing denied17, 1880 Term,November MarchFiled at Ottawa 1881.

passage, bill,their under the constitution A origi-Statutes—of of1848.
there,1865, passageitsin after wasnating the read in thein Senate House a

committee,time, to a reportedand referred who the sameand secondfirst
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and, motion,pass,that the same do notrecommendation on thewith aback
Afterwards, passed byout. the billenacting was stricken was theclause

House, Senate,message to that effect was to the thesent and actand a was
by There noduly, signed approved the Governor. was record of theand House

Held,striking enactingoutits action the thathaving clause: therescinded
bill, Senate,messageand the thesubsequent of the to amountedpassage to

striking enacting clause,the former out the and thatrescinding of vote thea
abecame law.bill

Administrator, annexed—rightwith to havewillwill carried into exe-2.
testator, will,by practicable,a directed that as soonWhere as aftercution.

credit,death, that moneyreal estate should be sold on and thehis derivedhis
equallypersonal amongadded to estate andhis divided hisbetherefrom

sisters, etc., Held,appointedbut no executor: that the admin-andbrothers
applyannexed authorized to a havingthe will was to courtwithistrator

lands,appointedto a trustee tojurisdiction, have make sale of theequitable
so, jurisdictionand hadperhaps not bound to do the courtthough to make

application.on hisappointmentthe

be deniednot mere error. Where the courtJurisdiction—can has3. for
subject suit, althoughmatter of a it may appeartheof onjurisdiction the

suit,plaintiffthat the entitled toproceeding bringis not thetheof thisface
jurisdiction, judgmentwant of thea and render ormake decree anotwill

only jurisdiction,inshow an error the exercise ofnullity. whichIt will can
proceeding.in a collateralurgedbenot

Every presumptionSame—presumption indulgedin is in to4. favor of.
general jurisdiction.aof court of judgmentdecree Where thesupport the

jurisdictioncollaterally,a relied onsuch court is pre-decree of must beor
sumed, in thealthough appearit fails to record.

from, inSame—presumption recital decree. Where a decree in a5. suit
person,heirs and devisees a deceasedof recitesthe unknown thatagainst it

“ process dulythat the wasof summonsthe court issued outappeared to of
defendants, thethe said unknown heirs andagainst unknowncourt devi-the

deceased, etc.,on,”T., impliesthis recital that requiredtheof affida-H.sees
aissue such summons had beenthe of filed.to'warrantvit

publication under Rev. Stat. The Revised6. for 1845.Practice—affidavit
1845, practice,chancery contemplatesrelating to there shallof beStatutes

filed, one, 41, a proceeding againstto authorizeunder sectionaffidavitstwo
description persons,and of unknown and anotherby the name underpersons

publication the to the8, justify of notice defendants in the suit.tosection
agentselling, acting purchaser.as thesale—trustee WhereJudicial7. for

court, morningon thea a decree of of theat sale under salepurchaser,the
sale,appointed to make the bid was apersonthe which defi-his withbidsent

seller,fixpd one, byand the theand named cried and landand waswasnite
thebid, agency partonit held that there no suchwasoff on such wasstruck
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Statement of the case.

any ground setting sale,of the seller as to afford for aside the appearingit
goodparty sellingthat acted in procure pricethe faith to the best he could.

by surelySame—purchase party selling. The fact that purchaser8. a atof
trustee, appointment by abya sale of land a under court—the trustee being

administrator, a surety administrator,onalso is his bond as groundis no
impeachingfor the sale.

report. reportin A the9. Same—mistake mistake in a aof sale under
court, price for,more than the theof of of land actually$100decree sold is

importance as to affect the sale after itsnot of such confirmation.

Appeal LaSalleCircuit Court offrom the county.

atbefore this court term,This cause was the.September
renderedwhich had been the cir­bythe decree1878, when

asreversed to theof was defendantcountycuit court LaSalle
causeand theWenner,in remanded.William In allerror,

the circuit courtdecree of wasother the affirmed.respects
et Houtze etthat Thornton al. v. al.The case is of inreported

be a full statement ofwill found the91 Ill. where200, ques­
Thethethen bytions andpleadings. pleadingspresented

voluminous, and all the in thequestionsrecord casebeing
former this court,the decision of ex­been, by settled,having

thethose affect Williamhere,which appellant Wenner,cept
to state here more of the case thanis re­anyit unnecessary

to him.lates
one in filedin the casewas DavidThe bill chancery, by H.

others, Houtze,and William Gr.Thornton administratoragainst
and Thornton,the Sarah W.annexed,with will widow of

deceased,and andHiram William WennerThornton, others,
to be heirs andthe devisees of Hiramalleging complainants

dieddeceased, who testate 31, 1866,JanuaryThornton,
butThornton, no childa Sarah W. or chil-widow,leaving

aof child or norchildren,nor descendants ordren, parents
andthat his was Williamwill Gr.Houtzeprobated,parent;

thewith will annexed. ofadministrator A copyappointed
theof bill as an exhibit.is madethe partwill
the bill that at the Marchallegedother things,Among

court of LaSalle said Wil-of the county county,1866,term,
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thehis bill of againstHoutze exhibited complaintG.liara
Hiram Thornton,ofheirs and unknown deviseesunknown

thereinsell certain real estatefor todeceased, powerpraying
the directions in the will of saidtodescribed, according

on the ofthat said court 9thThornton; day June,Hiram
the decreed that the saidto the of bill,prayer1866, pursuant

to sell and the real estatetrustee conveybeHoutze appointed
that afterwards anddescribed; he sold conveyedbillthein

Wenner; and the bill thatto Williamreal estate chargedsaid
of thatHoutze,a brother-in-law he waswas simplyWenner

the made forwas thenominal purchasea purchaser,—that
aHoutze, and forof Thegrossly inadequate price.benefit

of the land tothe bill that the saleis,of Williamprayer
set aside, answered,be etc. Wennermay denyingWenner

him. The cause was heard the firstrespectingthe charges
andbill,circuit court on answers andin the thetime proofs,

the Houtzethat sale to Wenner was inbyfound goodcourt
bethat the bill dismissed as tofaith, and decreed Wenner.
the case to this courtThe writcomplainants brought by

afiled which wasand as sub-error, regardedWenner pleaof
a of release of errors. Three werestantially replicationsplea

issues of factwhich wereto the formed,—thefiled plea,upon
of fact had toissue whether Wennerbeing paidfirst Houtze

for the land sold tothe him$4585, moneypurchase by
issues of fact were referred thisThese courtbyHoutze. to

court of for Inthe circuit LaSalle trial. that courtcounty
a trial of andwaived theby issues,the submittedjury,parties

the court for trial. The court found thetothe issues first
of and theWenner,in favor other two inissue of fact favor

in othererror; two issuesthe thoseof beingplaintiffs
decree,the of thesince rendition hadHoutze,whether paid

in error the sum of or sum$8,410.26to the inanyplaintiffs
the inof the decree—and whether error,satisfaction plaintiffs

and fromthe had received Houtze thesince decree, accepted
of the courtsaid sum of The circuitfindings upon$4585.

certified back to thisthese issues that court, court,were, by



160 v.Wenner Thornton et al. [March

Statement of the case.

evidence; and the thenthe was towith question presented
the evidencethis court whether findings. Wesustained.the

that it and the result that thedid;held of Wennerbeing plea
issueswas not sustained—the twoupon replications being

him—the decree as himfound was reversed to andagainst
causethe remanded.

the of the in theorder circuitfiling remandingUpon court,
amended theirthe bill that thecomplainants by alleging

of didcourt LaSalle not have ofcounty county jurisdiction
matter of the suit of Houtze for thethe subject appointment

thata William wastrustee;of Wenner fromincapacitated
ata the sale reason of his thebybecoming purchaser being

the official bond ofon Houtze as andadministrator;surety
at thewas not but thatthat Wenner Houtzesale,present

as in the andacted was there-agent land,Wenner’s buying
and and that for eachboth of thesebuyer seller,fore reasons

should be set aside.the sale Wenner answered in.denial,
his andas to not at thebeing surety, beingexcept present

sale.
circuitof the court theorder twoBy following questions

a forsubmitted to trial:were jury
Did the land in1. William Wenner purchase controversy

ofthe benefit William G. Houtze?for
toDid Wenner2. William Houtzepay G. theWilliam

for saidof the land?purchase moneywhole
each of thesefound issues inThe favor ofjury Wenner.

entered a motion to set aside thecomplainantsThereupon
the courtmotionverdict, which overruled. Yet the court

the court ofthat LaSallecountyfound under whosecounty,
land didthe was not havesold,decree ofjurisdiction the

heirsthe and ofof devisees Hiram de-Thornton,persons
inwere thewhoceased, complainants present suit; that

for bid forWenner,as andHoutze, agent thepurchased land
in the of bothWenner, thereby actingfor capacity andbuyer

that the sale wasseller; and conducted in theirregularly
in a mannerof not calculated toWenner obtaininterest the
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the Appellant.Brief for

for the and decreed in favor of thebest land,price complain-
aside the sale.ants, Wennersetting appealed.

E. F. for theBull,Mr. appellant:

The of are all in favor of thelawpresumptions appel-
lant. This court the decree underwill not vacate which he

nor set deedaside the made to for orhim,purchased, slight
trivial reasons.

The theact the ofjurisdiction court ofincreasing county
theLaSalle in was in constitutionalcounty, 1865, passed

and became a valid law.mode,
As theto the of court of the thejurisdiction ofpersons

heirs and of Hiram thedevisees Thornton, courtcounty being
made a ofcourt everygeneral jurisdiction, willpresumption
be to its Nells v.decree. Mason et al. 4indulged support

84; ;17 RichIglehart Pitcher,Scam. v. Ill. 308­ v. Hathaway,
18 549;id. Osgood Blackmore, 264;v. 59 id. Swearingen v.

Cox,210;67 id. Wallace v. 71 id.Gulick, 549; Thornton v.
199;91 id. Freeman onHoutze, 330.Judgments, §

8 of the CodeSection of 1845Chancery an affida­requires
41filed,vit to be while section another andrequires entirely

in thedifferent one case of unknown heirs and devisees. The
is that the wasrequisite affidavit filed,when thepresumption

thatlost;files are and the recordeven isconceding entirely
thatsilent it will be that thesubject, presumedupon county

it of allhad evidence before thecourt facts tojurisdictional
suchto authorize court to assumebe established jurisdiction

212;v. 67 Ill.Swearingen Gulick,of the Freemancase. on
35132; Brunnings,v. Cal.Sharpe 528;Judgments, §

460;32 Hahn v.Texas,Mitchell 34Menley,v. Kelley, Cal.
White, Texas, 250;heirs 27 Coitv.391; Lawler’s v. Haven,

18190; Burnett, Ohio, 535;v.Morgan30 Conn. Wallace v.
548.71 Ill.Cox,
real estate at a sale be madeA bid on judicial may without

bidder Dickerman et al. etthe v.being Burgess al.present.
20 Ill. 266.
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Appellees.Brief for the

Blanchard,Mr. Charles Mr. Mr.Eldridge,G. S. H.
andGilbert, Brush,T. Mr. C. H. Mr. L. B. forCrooker,

the appellees:

The ofcourt of LaSalle had no"county county jurisdiction
the matter of the for two reasons:suit,subject

The1. chancerylaw,•conferring jurisdiction, approved
never the16, 1865,February constitutionally legisla­passed

1867, 37; 1848, 3, 20;ture. Laws Constitution art.p. §
Hall,Bedard v. 44101;Cush. Par. Ill. 91.Law, 2,§

A court of can' not assume2. for theequity jurisdiction
on of aof thetrustees, except partyappointment application

in the execution of the trust.interestedbeneficially Dickey
Hall269;et Reed et al. 78 2Erwin, 176;al. v. Ill. v. Gilm.

194;on Trustees InHill re Pet. Livingston,(side page), of
5; 46;54 569­ v. Ross,N. Y. v.King Donnelly, HawleyPaige,

2106;7 In re Swanst. 578.Charity,id. Bedford
of theThe court jurisdictionnevercounty acquired persons

the and devisees of Thornton.of unknown heirs
acts thea court of jurisdiction uponWhen general rights

its territorialwithout jurisdiction, byof residingpersons
the mustrecordservice of affirmativelyconstructive process,
of the have beenthat all the statute com­show requirements

nullity.be aand decree willwith, otherwise its judgmentplied
350; v.16 Wall. 60Hayward Collins,Page,Galpinv.

11Corwin, 648;Wend. Doulin v. Het­Denning v.330;Ill.
63 106.348; Young,57 Ill. Fell v. id.tinger,

inthe administrator,fraudulent because sell­The sale was
Exacted as the ofland,the .theagent purchaser. parteing

DeCaters v.383; LeRay10 3Bennett, DeChaumont,Ves.
North735;4 Conn.178; Cramer,v. Baltimore.HawleyPaige,

v.420;25 Md. ChambersCaldwell, State,Ass. v. 3Building
23 JonesMcCall, 87;241; McLeodv. (N. C.), PerryHumph.

Mass. 165.112602; v.Trusts, Shurtliff,Dyeron §
was thewas because Wenner onThe sale fraudulent surety

Hus-Armstrongofficial as v.Houtze’s bond administrator.
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Opinion of the Court.

2Buckler Rob­heirs, 554; legatees,ton’s 8 v. Lafferty’sOhio,
; inTudor’s 73;294 1 & Casesinson, LeadingWhite Equity,

22 N. Y. 327.v. Ogden,Gardner

delivered the of the Court:Justice SheldonMr. opinion

on that theinsisted,It is the ofstrenuously part appellees,
to theof this land Houtze under decree ofWenner,sale by

court of LaSalle not one inthe wascounty,county good
notthat did the andfaith; Wenner waspay money,purchase

abut nominalmerely purchaser.

of thea careful examination wewhiletestimony,Upon
it we can notcircumstances,that discloses suspicious sayfind

the the thatit not authorize of jurythat does Wennerfinding
and thein forfaith, himself,good paid purchasepurchased,

in accordance with otherThis wasfindingmoney. repeated
the in the same and do notin case we find thatway,findings

Itto disturb the bethere is sufficient reason verdict. would
the into review and con-detail,without wetestimonyprofit

the conclusion.tent ourselves with- stating

the that theis made courtObjection by appellees county
notdid have of theLaSalle county jurisdiction subjec;of

rendered,the salesuit in which decree of wasof thematter
that the lawtwo reasons: conferring chancery juris-for first,
court neverthe tincounty constitutionally passeddiction upon

second, that a cancourt of not as-and, equitylegislature;
offor the a truste<of a suit appointmentsume jurisdiction

it.at the of a interestedbeneficiallypartyexcept application
of the trust.executionthe

court assumedthe to exerwhich countyThe jurisdiction
to the of“An act extendvirtue of jurisdictionwas bycise

Kpcourt of LaSalle county,” approved Februarythe county
of 1865,1865. (Laws p. 37.)

Bi!;asin the known SenateSenate,The bill beingoriginated
thvwas read inSenate,its thewhich, after byNo. 38, passage
oi>to the committeea first time and referredHouse and second
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the who the bill back a recommenda­withjudiciary, reported
thattion the same do not on motionand, of the chairmanpass,

of the the clausecommittee, was strickenjudiciary enacting
out. Afterwards the bill was the House, whichpassed by

sent a to the to the thatSenate effectthereupon message they
had concurred in the of Senate Bill No. The38.passage

after therebill, was the Presi­being reported, duly signed by
thedent of and of theSenate andSpeaker House, approved

the and has the statuteGovernor, book of thisby gone upon
As there is no record of theState. House rescindedhaving

inits action out the it is assumédstriking clause,enacting
Housethat the the bill withoutpassed any clause;enacting

and it is claimed that its action was in violation of the con­
stitution and a theproduced simply nullity, constitutional

the matter that “thebearing upon ofprovision being style
the laws of this State shall be: Be it enacted theby people

ofthe inIllinois,of State therepresented General Assem­
bly.”

The clause to the andproper enacting appears act, without
we themore, of theregard bill thesubsequent passage by

theaud theHouse, to asSenate,message to aamounting
of the former vote outrescinding thestriking clause.enacting

The other of claim of theground want of injurisdiction
matter,the court of the iscounty thatsubject Houtze, the

withadministrator the will was notannexed, beneficially
in theinterested execution of the andtrust, hence the court

athad no his suit to exercise thepower tojurisdiction appoint
and itstrustee,the decree was void.

thatdo not think HoutzeWe is to be as a mereregarded
in thatstranger proceeding.

Hiram hisThornton, directed that as soonby will, as prac-
ticable after his this real estate shoulddeath, be sold'on one,
two and three in at sixinstalments,years’ payments, equal per
cent and the derivedinterest, therefrom be added tomoney
the estate and divided hisbetween brotherspersonal equally
and or their heirs. No executorsisters, beenhaving appoint-
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of thewas orderHout-zewill, by probateed theby appointed
histhe annexed. It waswill dutyadministrator withcourt,

could not to the entitledthe He personsto execute will. pay
inand contained the will—thethereto, bequestslegacies

the the land—untilfrom sale oftheto-wit, moneys arising
to a trusteeHis havethis land sold. appointed-was proceeding

of the will of thebut the outto make the wassale, carrying
heandsold, mightthe land should betestator that though

as administrator with thehave hisby dutynot been required
not sothis he wasto take disconnectedannexed step, yetwill

that the decree of thethein interest with countyproceeding
for of a trusteeon the tohiscourt, appointmentapplication

the should beheld as made withoutland,make juris-sale of
and Thethe a coun-nullity.diction of matter,subject

andthein thecourt, entertaining makingty proceeding
the hadhave held that administratordecree, must such

his himan virtue of as authorizedinterest, toby appointment,
the and an innocent underbill,file the decree hadpurchaser

it as this and itmatter,the to rely shouldright upon respects
held to him.be a protection

hasThus been said themuch thatassumption anupon
the óf the in theinterest on matter inpart plaintiff litiga-

ofis to the mattertion, jurisdictionessential give subject of
indo not sucha suit. But we acquiesce assumption, regard-
on ofthat it the face thealthough may appearing proceed-

is not entitled thethat the to bring suit,plaintiffing yet,
make a want of of thethat does not jurisdiction mat-subject

a the aand render for plaintiffter, nullity,—butjudgment
be erroneous—that therethat it would beonlywould -but
of ain the exercise and noterror lack ofjurisdiction, juris-

the matter of the suit.subjectdiction of
whether there ais,The next was want ofinquiry jurisdic-

in court of Lathe Salle ofcountytion thecounty, persons
and of Hiramthe heirs Thornton.of legatees

there, was asThe them theagainstproceeding unknown
of Hiramand unknown legatees Thornton,heirs deceased.
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the claim of aThe of want of of theground jurisdiction
is anthe absence of that the namesaffidavit ofpersons,

such are The of theunknown. statutepersons provisions
such are as follows:regarding proceeding
suits in and suits obtain title“In all to to lands,'chancery,

in the of this ifof courts there beState, inter-any persons
same names are itested in the whose shall be law-unknown,
such to suchful to make suits orpersons parties proceedings

and ofthe name description unknown, orby persons
heirs'or ofunknown devisees deceased whoany person, may
interested in the of thehave been matter suitsubject pre-

but invious to his or her all such cases andeath; affidavit
filed the toshall be makeby unknownparty desiring any

thea that names such areperson party, stating personso.f
and shall be issuedunknown, allprocess against parties by

andthe name as and noticesgiven aforesaid,description given
is inas section of thisby publication required eight chapter,

shall be sufficient to authorize the court hearto and deter-
suit as hadmine the all been suedthough parties by their

1845,names.” Eev. 41." The98,Stat. p. sectionproper §
is,toreferred “Whenever shallany fileeight complainant in

inof the clerk of the court his suitthe office which is pend-
an affidavit that defendant resides orshowing any hathing

duethis or on can not beState,out ofgone inquiry found, or
State, so thatwithin this canis concealed notprocess be

the clerk shall causehim,served topublication beupon
inmade in his and ifnewspaper printed county,some there

in his then in acounty,be no newspaper published news-
in this State, notice of thecontainingpaper published pen-

such the names of theof suit, partiesdency thereto, the
and the time andcourt,title of the of the returnplace of

thesummons in such- to be madecase; publication for four
ofthe first which shall- atsuccessive beweeks, least sixty

suchthe return ofbefore day summons.”days
certificate of-The in thepublication case inpublisher’s the

in due form in thecourt record. Inappears thecounty
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Opinion the Court.of

it is recited:billthe corifesso,court, proof the takingorder
the defendants were dulythatto the court“It appearing

noticeofthis-suit, byof publicationtheofnotified pendency
ofa generalTrader, weekly newspaperFreethe Ottawain

morein LaSalle county,andcirculation, publishedprinted
term ofof thethe first presentbefore daythan sixty days

this etc.court,”
this cause“Thisit is recited: daydecreethe finalIn

takencame, exhibits,the bill corifesso,heard proto beon upon
in chan-before the masterandcourt,intakenand openproofs

‘The com-and is as follows:iswhose report approved,cery,
and madesolicitor,me hisbefore by proofappearedplainant

* * . That the said Hiram Thornton is5th,1st, etc.,duly:
namewhose Christian isbrother,left oneto havesupposed

in ifthe ofand who resides Stateunknown, Oregon, living,
brother is orthe said livingit is unknown whetherbut that

the Hiramare other heirs of saidthere anyor whethernot,
that if such are areBut living theyThornton living. any

thisof State.’nón-residents
that the ofit to the court summons“And processappearing

the court the said defend-issued out of againstwas duly
Hiramheirs and unknown devisees ofthe unknownants,

on the 8th of A. D. 1866,deceased, day February,Thornton,
the sheriff in withreturned lawby conformityand was duly

found in saiddefendants could not be histhe said county,that
that the said filed infurtherit complainantand appearing
this court an thatthe clerk of affidavitof showingthe office

State,out of this and thatresidedefendants publicationsaid
Trader,Free ain the weeklymade Ottawa newspaperwas

inthe of saidOttawa,in county,and citypublishedprinted
of this the names ofsuit,of thenoticecontaining pendency
court,the and the time andthe title ofthereto,the parties

in the and thatcase,of the said summonsthe returnofplace
more than four successivemade forwassuch publication

beforemore than thethe first of which Avas daysAveeks, sixty
the said summons,”return of etc.day
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In the case in the the filescounty court, have disappeared,
so that if the that theaffidavit names of therequired persons
were unknown had been it could not benowduly filed, pro-
duced.

the actBy of the in ex­General Assembly, 1865,passed
the of the that'LaSalletending jurisdiction court,county

court was made a court of andgeneral jurisdiction, every
inis to the of suchpresumption indulged decreesupport

courts. the record of aWhere or is relieddecreejudgment
on amust be in ofcollaterally, favorjurisdiction presumed
court of it ingeneral jurisdiction, fails toalthough appear
the record. etSwearingenv. Gulick al. 67 Freeman210;Ill.
on 330.Judgments, §

the claimAnd, even of thatconceding appellees, although
this be the there is anrule, ageneral where courtexception
of is ageneral exercisingjurisdiction specialstatutory power—
such as is claimed beento have here—in case thewhich record
must show arewe inclined to holdaffirmatively jurisdiction,
that the record here contains a sufficient recital of jurisdiction.

matter,There inis no the as to anwhetherquestion except
thataffidavit was filed the names of the heirs and devisees of

Hiram Thornton were Had that beenunknown. anddone,
thethey of un-against byproperly proceeded description

known heirs and unknown devisees, instead of theirby
therethen was of theirnames,proper jurisdiction persons;

there no as none canmade, that thebe,being question publi-
ifcation of notice sufficient the heirs andwas devisees were

as unknown heirs and devisees.rightly proceeded against It
“a the that itdecree,is recital of to the court thatappeared

Avas,summons issuedthe of out of the courtdulyprocess
thethe said unknowndefendants, heirs' and un-against

Hiramof on theThornton,known devisees 8thdeceased, day
D. 1866.”of A.February,

the to authorize thestatute,Now, ofby summonsissuing
the name and ofbyagainst parties, description unknoAvn

andheirs there mustdevisees,unknown been an affi-have



169et dl.v. ThorntonWenner1881.]

Opinion of the Court.

to make such unknownthe per-filed party desiringdavit by
such werethat the names ofsons pez-sonsstatingparties,

could not have been issuedSummons, then, dulyunknown.
Hiramheirs and devisees ofthe unknown unknownagainst

anthere been such affidavit filed. AndThornton, unless had
the recites that it to the court “thatwhen decree appeared

was issued out of the courtdulythe of summonsprocess
defendants,the the unknown heirs and unknownsaidagainst

deceased,” the recitalof Hiram Thornton,devisees implies
to the athat the affidavit warrant issue of suchrequired

thatbeen filed. Hence we find the recitalsummons had
such anthere had been affidavit filed.shows

in theis no force ofThere evidently suggestion appellees’
decree,inadditional recital the “and itthat thecounsel,

inthat the filed thefurther said officecomplainantappearing
thatthe of this court an affidavit said de-showingof clerk

.State, and thatreside out of this wasfendants publication
etc.,Trader,” thatmade in the Ottawa Free shows such affi-

and allthe theaffidavit,of non-residence was affi-davit
in the The statutewas filed case.davit which contemplates

affidavits one under section 41filed,be two tothere shall
the name andthe against byauthorize personsproceeding

and another under sectionof unknown persons,description
defendants in aof notice to suit.to justify publicationeight
that onein the recital is tomentionedThe affidavit required

and affords no thatunder section eight, implicationmadebe
inmade the or that acase,affidavitwhich wasall thethat was

madeas was not under section 41.affidavit requiredproper
that Houtze acted as the ofthe agentpoint,Respecting

the of theas as court inin well agentpurchasing,Wenner
of that that it that itall there is is,the land, appearsselling,

the sentto attend hesale,for byWennerimpossiblebeing
a bid the land ofof the sale for thetheon morningHoutze

tothe landstruck off Wennerand Houtze$4596,ofsum
there no more of anthink that wasWe wherethat sum.for
it is not for set-than here, groundexercised appearsagency
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aside a Theting sale. bid sent haveto been a definiteappears
and fixed one, without discretion inany Houtze to it.vary
Wenner theto trustee the bid that he will­simply gave was

toing make. Tin's court sanction ato such transactiongave
in 266,Dickerman et al. v. etBurgess al. 20 Ill. a case of a
sheriff's sale under execution a bid sent him letter.upon to by
The court “Uor do we mean be assay: to understood

to a bidobjecting letter—but the officerreceiving by must
thecry and if there bebid, no advance on he bewouldit,

in atjustified the Thebid. debtor has a toselling right
insist all the forms.” Houtze here didupon the bid ofcry

and noWenner, there was advance on it.
It is there is a distinctionsuggested thatbetween case

theand Avhiclishould cause apresent, difference of deci-
thesion, former a case of sheriff's salebeing upon execution.

no inWe room for any distinction, betweenperceive principle,
the two cases.

the thatWe find no sufficient for the saleground objection
toso conducted Houtze as advance interestbywas Wenner’s

and enable him obtain atto the anproperty inadequate
It thefrom that Houtze had onceevidence,price. appears

the saleoffered land for under the and thedecree,previously
most that he could therefor was a bid of $4075.obtain

no at that sale. Themade bid saleWenner was toreported
the and on the ofcourt, thecounty petition Houtze, trustee,

refused confirm the thesale,the court to reason that thebeing
the laud Avouldtrustee more if abring re-sale Avasthought
the re-sale orderedordered. thebeing court,Upon by county

re-advertised the in thepremisesHoutze public neAvspapers
a of handnumber billsand largeposted up throughout

madethe and otherwisecounty, efforts toextraordinary
andthe of bidders,induce attendance the best forprocure price

sale; and theat the second result thatthe laud heavus

atmore the second sale than was bid atnearly $600obtained
Avas toThe sale the atnotice,the first. 10accordingopened

at the courtforenoon,in the house ino’clock county OttaAva,
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all that have aof mightand for the giving partiespurpose
to dochance be and so,the land adesire to bid presentupon

kept thatin afternoon ofuntil 5 o’clock thethe sale openwas
made,three four bidsthat there had been orItday. appears

the whoin and ofthetrustee, hearing personsand the presence
athat he had bid that had beenthe announcedsale,had bid at

him,bid hadhe made the Wennerhim, givenhanded and
he then had.in of bid whichsome excess anywhich was $35

The sale wasof 4 openat the hour o’clock. keptThis was
bid,no advance on Wenner’sand thereo’clock,till 5 being

were 165off to at his bid. Therethe land struck Wennerwas
and a There isthe a 160-acre 5-acre tract.land, tract,acres of

to the thein value ofconflict in the evidence regardsome
on accountof ofbut find noland, ground complaintwe just

is that Houtze should haveof It saidprice.inadequacy
bid at the ofcommencement the sale.announced Wenner’s

the but notcourse,That have been -better sodoingmight
the sale.be for asideshould not settingground

inthat sale fraudulentIt is the was law becauseurged
on Houtze’s official bond as adminis-the suretyWenner was

trator.
inno of suchauthorityhave been referred to supportWe

or whichare we aware of any, anya nor principleposition,
ata under such circumstances anwould condemn purchase

sale.administrator’s
an administrator’s madesale,not byBut this was though

theadministrator with will annexed. ItwasHoutze, who
trustee,a virtueHoutze,made of abya trustee’s sale, byAvas
tohim trustee make thecourt sale.ofdecree appointing

the sale not beshould sustainedwhyreason urgedAnother
made to thesale,of theHoutze’sthatis, report countyby
sold tostruck off and Wennerthat he theitcourt, appears

andthousand five hundredat four eighty-fivetract160-acre
the andcourt report sale;thedollars, approvedand county

thethat bidand Houtze both testify actuallyAvhileWenner
fourfour thousand hundred160 acres was andthemade upon
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and that amount is alldollars, has evereighty-five Wenner
for the land.paid

It would seem from this that there a mistake made inwas
the of the amount of the sale to the ofcourt,report, county
one hundred dollars.

We can not this a shouldas circumstance whichregard
affect the sale.

is reversed,The decree and the cause remanded for further
in thistoproceedings conformity opinion.

Decree reversed.

PeopleThe ex rel. T. Johnson, Collector,William etc.

v.
Joseph Peacock.

21,SpringfieldatFiled March 1881.

per per penalty retrospective.Taxes—one cent month is not part1. That of
177, act,the provides “unpaidof Revenue which thatsec. taxes shall bear

interest, day May, per perafter the first of at the rate oneof cent month
paid,” having gone day July, 1879,until etc. into effect until thenot first of

1878,apply prior years.ofcan not be held to to taxes and

of ruleIndependent givingthe which the2. forbids of statutes a retro-
anspective operation clearly manifest,intention to thatunless effect is the
giving per perRevenue one unpaidof the act cent monthclause on taxes

first, penal,May being highlythe can not to applyafter be held to back
taxes, necessarily of upon interest,which consist accumulated interest not
distinguishable proper.thefrom taxes

per per delay payment interest,Same—the one cent month in3. is not butfor
part 177,only penalty. law,That ofa sec. of the Revenue which requires

taxes,per a unpaidof one cent monthpayment first,on after Maythe the is
term,interest, legalin the penalty;sense of that but is anot and ithence is

22, 4, constitution,with of theconflict sec. art.not in which forbids pass-the
special regulatingany or law the rateing local of interest on money.of

Statutes—retrospective operation Statutes, exceptnot4. thosefavored.
relating exclusively, given retrospectiveto remedies will not be a operation,

the to make them so is manifest.intentionunless


